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The task to which you have invited me is congenial and pleasant, 
and yet it is not without a feeling of sadness that I come to its fulfill- 
ment. I am indebted for the suggestion of my theme to one who is 
not here to see in what manner I have carried out his counsel. Our 
loved and honored friend, the late Judge Edward C Burks, with that 
kindly interest which he has ever felt in the encouragement and assist- 
ance of his professional brethren, brought to my attention the import- 
ance of the subject which I have selected. Had he lived, I know I 
should have found in him a keen and yet a most indulgent critic. In 
the execution of my work I have drawn freely, and frequently without 
acknowledgment, from that treasure house of useful professional learn- 
ing, the Virginia Law Register, under his editorship. I am sure 
that he would not begrudge me aught that I have taken, for all his 
vast learning and his exquisite legal acumen, amounting almost to in- 
tuition, were held by him as a trustee for the advancement of the 
science of justice. " Every one steals from Bentham," said some one 
to Talleyrand. "True," replied Talleyrand, "yet how rich he is 
still. ' ' I feel that I need ask no pardon of this audience for here 
pausing to express the admiration and affection of an humble tyro for 
a great master of a noble profession. To have enjoyed the friendship 
of such a man is matter for proud recollection. 

Originally designed to become law on February 1, 1888, the taking 
effect of the present Code was postponed to May 1 of the same year, 
and the same act which deferred its operation provided that every Act 
of Assembly passed after March 15, 1887, and before May 1, 1888, 
so far as the same varied from or conflicted with any provision con- 
tained in the Code, should have effect as a subsequent act, and as 

* A paper read by W. P. McRae, Esq., of the Petersburg bar, before the Virginia 
Bar Association, at its annual meeting, August 3, 4 and 5, 18U7. 
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repealing any part of the Code inconsistent therewith. 1 Thus the 
troubles of the Code may be said to have begun before it was born. 

Five regular sessions and one extra session of the legislature have, 
therefore, given opportunity for amendment of the Code and enact- 
ment of additional general legislation, and the diligence of the legis- 
lator is shown by the recently published statement that there have been 
something like five hundred acts repealing some sections of the Code 
and amending others. 

It is the purpose of this paper to collect and present, with occasional 
comment, a few of the more important changes in the law of Virginia 
made by statutes passed since the adoption of the Code, whether amend- 
ments of the Code or independent Acts, confining the inquiry to laws 
affecting what are generally known as the private rights and remedies, 
and the criminal law. It is hoped that this work may be of some 
utility to the bar of Virginia, and this hope must serve as the apology 
for offering to this body anything so dry. To accomplish the task has 
required a pilgrimage through statutory deserts, and, in the language 
used by a learned brother in presenting the result of a similar under- 
taking, I would say, ' ' If the fruits which are gathered and presented 
for your gratification lack something of flavor and piquancy, I beg 
you to remember the soil whence they sprang. ' ' 

As the Code is our point of departure, the arrangement of these 
notes follows, in the main, the classifications or divisions of the Code. 

Corporations. — Corporations play such an important part in the 
modern social world, that legislation affecting their operations is neces- 
sarily of interest. The changes made in the laws concerning them 
have been few, and comparatively unimportant. 

Receivers of corporations may be sued without previous leave of the 
court appointing them, 2 

A notary public or other officer, who is a stockholder or officer of a 
company, may take acknowledgments to writings executed by the 
company, or for its benefit, and all past acknowledgments so taken are 
validated. 3 

The number of directors may be fixed at three instead of five, where 
the capital of a joint stock company may not exceed twenty -five thou- 
sand dollars. 4 

The purchaser of the works and property of a company sold under 
deed of trust or mortgage, becomes a corporation, and succeeds to the 

1 Acts 1887-8, p. 3. a Acts 1891-2, p. 233, and Acts 1893-4, p. 580. 

» Acts Ex. Sess. 1887, p. 231. » Acts 1895-6, p. 5. 
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franchises, rights, and privileges, and must perform such duties, as 
would have been had, or should have been performed, by the first com- 
pany, but for such sale and conveyance. It is now expressly provided 
that in this obligation shall be included the duty of maintaining and 
operating any lateral branch or road which may have been constructed 
and operated before the sale, and of transporting freight and passen- 
gers thereon. 1 

Provision is made for the issuing, without bond of indemnity, of a 
new certificate of stock when the former certificate is alleged to have 
been lost for seven years. 2 

A very radical change in the law governing the collection of unpaid 
subscriptions to joint stock companies has been attempted. It is pro- 
vided that all suits or motions to recover such subscriptions shall be 
exclusively brought in the common law courts in the county or corpora- 
tion in which the defendant resides, that the defendant shall be entitled 
to a jury (sic) where the amount involved exceeds twenty dollars, and 
is entitled, after the insolvency of the company, to all pleas, defenses, 
and evidence which would be admissible were the company solvent. 
The act applies to all suits, whether brought before or after, where no 
final judgment, or decree, on the merits, has been rendered. 3 

Fortunately, the pernicious effect of the act has been largely, if not 
wholly, avoided by the recent case of Martin v. The South Salem 
Land Company (2 Va. L. R. 743), which holds that the act has no 
application to a suit by creditors of such a company to recover stock 
subscriptions, because they are not embraced in the title of the act, 
and that a creditor of a corporation who has obtained a judgment 
against it, upon which execution has been issued, without avail, has a 
right to sue in equity for the benefit of himself and other creditors to 
subject the assets of the corporation, including the unpaid subscriptions 
of its stockholders, to the payment of its debts, and applies in such a 
suit the well established principle that the stockholder who intends to 
rely upon fraud or misrepresentation as a defence to the enforcement 
of his contract of subscription cannot wait until after the insolvency of 
the company to elect to rescind. 

The courts have been forbidden to grant street railway charters, but 
such charters as have been heretofore granted have been declared 
valid.* 

Married Women. — The learned revisor of the Code who addressed 

1 Acts 1891-2, p. 623. a Acts 1895-6, p. 25. 

= Acts 1895-6, p. 36. * Acts 1891-2, p. 528. 
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the Association upon its provisions said that ' ' there is not, in the whole 
Code, any chapter of more importance than that relating to the prop- 
erty rights of married women, and no subject within the scope of their 
work to which the revisors gave more anxious consideration, or upon 
which they bestowed more care. ' ' 

The work of the revisors here has not been marred. 

An infant married woman, who desires to sell her real estate, is 
allowed to effect a sale through a bill in equity by her next friend, 
upon which proceedings are had similar to those in suite for the sale of 
the lands of infants or insane persons. The proceeds are to be held 
by a receiver appointed under section 2291 of the Code. 1 

Defective certificates of acknowledgment of writings signed by hus- 
band and wife, and purporting to convey real estate, are cured where 
the grantee has remained in ten years' quiet and undisturbed posses- 
sion, with a saving of two years after the passage of the act or the 
expiration of the ten years aforesaid, for the institution of proceedings 
to impeach such writings. 2 

A most important change in the law governing property rights of 
married women has been introduced by an act purporting to amend 
section 2502 of the Code, so as to give effect to powers of attorney, 
and contracts to convey, of married women, and which possibly ac- 
complishes its intent, although the wording of the act is not entirely 
clear. 3 

Provision has been made for releasing the curtesy right of an insane 
husband in land sold, in the manner as it is now provided for the re- 
lease of dower of an insane wife. 4 

An alienee is permitted to move to have dower assigned. 5 

The doctrine established in the recent notable case of Price v. The 
Planters National Bank, 92 Va. 468, has been made a part of the 
statute law, by an amendment of the Code providing that in the en- 
forcement against her equitable estate of a married woman's contracts, 
which she has the power to make, a court of equity may in any case 
subject, to the extent of her power over the same, and of her interest 
therein, the corpus of any real estate as well as the corpus of any 
personal estate settled to her separate use, if the rents and profits of 
such real estate will not be sufficient to discharge the liabilities of such 
estate within five years. 6 

i ActB lS91-2,4>. 391. « Acts 1895-6, p. 260. 

2 Acts 1891-2, p. 798. 5 Acta 1895-6, p. 309. 

» Acts 1889-90, p. 193. « Acta 1985-6, p. 486. 
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Marriage and Divorce. — Any man who may wish to marry his deceased 
wife's aunt may, thanks to the last legislature, do so with impunity. 1 

No provision for issuing a license in Virginia for the solemnization 
of a marriage wherein the bride expectant was a non-resident was 
made until the same legislature enacted that in such case the license is 
to be issued by the clerk of the court of the county or corporation in 
which the marriage is to be solemnized. 2 

And being upon matrimonial thoughts intent, and having done this 
much to make easy the way to wedded bliss, the same body seems to 
have attempted to even up matters by shortening the period after a 
divorce from bed and board for desertion, at the end of which an ab- 
solute divorce may be granted, from five to three years. 3 

Fraudulent Conveyances. — A creditor may now institute suit to set 
aside voluntary or fraudulent conveyances, etc. , whether his claim be 
due and payable or not, and in such suit a petitioning creditor may file 
his petition either in court or in the clerk's office, and has a lien from 
the time of filing the same. In any such case, if the transaction 
attacked be declared void, the court may enter a decree (i. e., it is 
presumed, a personal decree) against the debtor in favor of any cred-. 
itor whose claim shall have been proved in the suit for the amount of 
such claim, or for the balance due thereon, after applying thereto the 
share of the proceeds of the sale of the estate to which such creditor 
may be entitled. 1 

Statutes of Registry. — Sec. 2462, requiring the recordation of con- 
ditional sales, has been made more definite and specific in its terms. 
The writing itself need not be recorded; a memorandum thereof is 
docketed, and no authentication, official or by witnesses, is now neces- 
sary, the contrary rule, as" to authentication, declared in Callahan v. 
Young, 90 Va. 574, being thus altered. 5 

An incumbrance on personal property, created while such property 
is located in another State, must be recorded in the county or corpora- 
tion in this State into which the property is removed, to be valid as to 
purchasers for value without notice, and creditors. This enactment 
was brought about by the case of Craig v. Williams, 90 Va. 500, 
which held that a trust deed, executed in South Carolina, on chattels, 
which were brought to Virginia, was good as against a creditor in 
Virginia, although not recorded in this State. 6 

i Acts 1895-6, pp. 22, 197. * Acts 1889-90, p. 72; Acts 1893-4, p. 614. 

2 Acts 1895-6, p. 104. s Acts 1889-90, p. 108 ; Acts 1893-4, p. 422. 

3 Acts 1895-6, p. 103. « Acts 1894-4, p. 545. 
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The profession was recently startled by the emphatic statement, in 
the case of Chapman v. Chapman, 91 Va. 397, of the principle that 
a purchaser of real estate, though acting in good faith, cannot rely 
upon the title as it appears of the record, but must take notice of the 
claims of third persons who are in possession of the property (whether 
he knows of such possession or not), which decision firmly estab- 
lished this doctrine "as a canon of our law of real estate." The 
inconvenience of the doctrine is manifest, and, , fortunately for in- 
tending buyers, and lawyers who have to pass on titles, the last 
legislature provided that possession, without notice of other evidence 
of title, shall not be notice to subsequent purchasers for valuable con- 
sideration. 1 

The time within which writings may be admitted to record after 
acknowledgment has been reduced from twenty to ten days. 2 

Mechanics' Liens. — The statutes granting the right to what is com- 
monly called the mechanics' lien have been subjected to most annoying 
rapidity of change.* 

The period within which the lien must be perfected, fixed in the 
Code at thirty, has been increased after repeated oscillations to sixty 
days from the time " the building is completed or the work thereon is 
otherwise terminated. ' ' All persons performing any labor or furnish- 
ing materials for the construction of any railroad are given a lien upon 
the railroad and franchise. The Code expressly provided that no lien 
should attach to a railroad track or bed for labor or materials. 3 

Employees of mining and manufacturing companies are now given 
a prior lien for their wages, on all the franchises, gross earnings and 
property of such company, like that enjoyed under the Code provision 
by employees of transportation companies. All persons furnishing to 
a mining or manufacturing company supplies necessary to its operation, 
have a prior lien on the personal property of such company other than 
that forming part of its plant to the extent of the money due them for 
such supplies, and also a lien upon the real and personal estate of the 
company, which , last lien, however, is subject to any lien, by deed of 
trust, mortgage, hypothecation, sale or conveyance, executed and re- 
corded prior to the date at which such supplies are furnished. A 
memorandum of the claim must be filed in the proper clerk's office 

i Acts 1895-6, p. 842. s Acts 1893-4, pp. 523, 576 ; Acts 1895-6, pp 

2 Acts 1895-6, p. 285. 71, 340, 902; Acts 1889-90, p. 36. 

♦For an accurate and exhaustive discussion of the mechanics' lien law of Virginia, 
see the article of Mr. N. C. Manson, 2 Va. Law Keg. 489. 
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within ninety days after the last item of the bill becomes due and 
payable for which such supplies are furnished or service rendered. 1 

By a very recent Act, which has, justly been made the subject of 
severe criticism, it is provided that no assignment of a general con- 
tractor's claim for the construction or repairing of any building, 
structure or railroad shall be valid until the claims of all sub-contract- 
ors, supply-men and laborers against the general contractor shall have 
been satisfied, nor can any outside creditor of the general contractor 
subject any debt due the general contractor from the owner until all 
the sub-contractors, supply-men and laborers shall have been paid. 2 

Thus, as has been observed, the owner, while he may safely pay the 
general contractor, so long as he has no written notice of the debt due 
the sub-contractor, cannot pay the general contractor's assignee with- 
out seeing that all sub -contractors are paid, although it be impossible 
for him to find out who they all are. 2 

Certificates of Acknowledgment. — The diversity of opinion existing 
in the profession as to the sufficiency of the form of a notarial certifi- 
cate of acknowledgement, when a deed is executed by a corporation, 
was made the subject of a special report by your Committee on Legis- 
lation and Law Reform, and the passage of a law prescribing the form 
of certificate in such a case was recommended. This suggestion has 
been adopted, and a very simple form of acknowledgment has been 
provided, in case of deeds and writings executed by authority of any 
person or corporation, or in any representative capacity whatever. 
The certificate of acknowledgement by the person in such case signing 
the writing, need not express that such acknowledgment was in behalf 
or by authority of such other persons or corporation, or was in a repre- 
sentative capacity. 8 

Writings may be acknowledged before the clerk of any court of 
record in this State, or before the clerk of any court without this State 
but within the United States, or their respective deputies, and ambas- 
sadors, and ministers resident are added to the list of diplomatic repre- 
sentatives of the United States who may take acknowledgments.* 

Probate of Wills. — By the Code (sec. 2533), the circuit, county and 
corporation courts were declared to have jurisdiction as to the probate 
of wills and to hear and determine suits and controversies testamentary, 
according to certain rules, but before the Code took effect, the words 
' ' and to hear and determine suits and controversies testamentary, ' ' 

i Acts 1891-2, p. 362 ; Acts ,1895-6, p. 340. 3 Acts 1893-6, p. 542 ; 1 Va. Law Reg. 379. 

2 Acts 1895-6. p. 379. * Acts 1895-6, p. 542. 
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were stricken out by amendment, thus taking away from the county 
courts jurisdiction in suits and controversies testamentary, and confin- 
ing the same to the circuit and corporation courts, subject to the gen- 
eral statutory provisions as to jurisdiction. 1 

The title of a purchaser of real estate for value and without notice 
from an heir, is not to be effected by a devise of such estate unless 
the will, or an authenticated copy, be admitted to probate and record 
in the proper courts as a will of real estate. A saving of two years 
after the removal of disability is made for an infant or insane devisee. 2 

Parent and Child — Guardian and Ward. — A mother may appoint a 
testamentary guardian for her infant child if the father be dead and 
no guardian has been appointed by him. 3 

An Act by no means skillfully drawn or happily expressed, pro- 
vides for the adoption of minor children. 4 

At common law, the omission of an infant to disclose his age, does 
not affect his right to avoid a contract, nor does even the fact that he 
has made false representations as to his age, although the latter branch 
of the proposition has been questioned by respectable authority. We 
have enacted that if an infant trader fail to disclose by sign posted at 
his place of business, and publication in a newspaper, his infancy, all 
property used in his business shall be liable for his debts. 5 

An exchange, as well as a sale of the lands of persons under disa- 
bility is now permitted, accompanied by like proceedings. 6 These 
suits to sell or exchange real estate do not abate by the death or mar- 
riage of the ward. 7 

Personal Representatives. — The marriage of an unmarried woman 
who is a personal representative, no longer operates as an extinguish- 
ment of her authority, but her authority may be revoked by the court 
in which she qualified. 8 

In the order fixed in which the debts of a decedent shall be paid, 
debts due this State have been placed in the second class with debts 
due the United States. 9 

Landlord and Tenant. — Land rented to a laborer for the time of 
his employment by the landlord may be recovered by proceedings be- 
fore a justice. 10 

Commission Merchants. — That the farmer is ever present in the 

i Acts 1887-8, p. 16. 6 Acts 1887-8, pp. 239, 503; 90 Va. 417. 

2 Acts 1891-2, p. 239. » Acts 1891-2, p. 551. 

3 Acts 1891-2, p. 431. 8 Acts 1891-2, p. 333. 

4 Acts 1891-2, p. 262; Acts 18B3-4, p. 75. » Acts 1895-6, p. 288. 

5 Acts 1893-4, p. 373. I0 Acts 1889-90, p. 163. 
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mind of the legislature is shown, not only by the watchful care which 
is exercised to make it impossible for him to buy bad fertilizers, but by 
a law providing that when any farm product shall have been consigned 
to a commission merchant for sale, and the merchant shall become in- 
solvent or die, before paying over proceeds of the sale, the claim of the 
consignor, or owner, of the farm product, shall be a lien on the estate 
of the commission merchant, subject only to such liens as were created 
on said estate and recorded prior to said sale. The consignor or owner 
cannot claim the benefit of the Act, if he allow the proceeds to remain 
with the commission merchant at interest, nor if he allow them to re- 
main in the hands of the commission merchant thirty days after be- 
coming informed of such sale. How far this Act is in conflict with 
the general law governing the distribution of the estate of deceased 
persons is not entirely clear, and many other interesting questions are 
suggested by its perusal. It is evident that, besides the farmers, an- 
other unpretentious, but not wholly undeserving class of citizens, will 
reap benefit from its enactment, for it contains the seeds of much liti- 
gation. 1 

Ejectment. — An important change has been made in the law of eject- 
ment. The action may now be brought, not only against the actual 
occupant of the premises, but also against any person claiming title 
thereto or claiming any interest therein adversely to the plaintiff 1 . 2 

Usury. — The mediaeval usury laws still remain on our statute books, 
largely shorn of their terrors by the recent case of Munford v. Mc- 
Veigh, 92 Va. 446. 

An amendment has been made to the section (sec. 2823) allowing 
the recovery by suit within one year of the excess over lawful interest 
paid, to the effect that where a bank or private individual has loaned 
money at a greater rate of interest than six per centum per annum, and 
permits the maker of the note to renew the same at the rate six per 
centum per annum, the makers and endorsers of the note shall be 
barred from the plea of usury twelve months after the date of renewal. 8 

A provision of the usury law, most potent in its effect, seems to have 
been generally overlooked, for, said Judge Lacy, in delivering the 
opinion in the case which construed this section: "This statute has 
been upon our statute book for more than fifty years, and yet no suit 
has ever arisen under it." It could not have lain so long dormant, 
perhaps, had this construction given by the court been anticipated. 

1 Acts 1893-4, pp. 491, 1002; Acts 1895-6, p. °- Acts 1895-6, p. 514; 1 Va. Law Reg. 172. 
076. 3 Acts 1895-6, p. 154. 
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The possibilities of the statute were vividly brought out by the practi- 
cal result of the case of Ryan v. Krise, 89 Va. 728, above alluded to. 

The suit was brought under the section (sec. 2824) which provides 
that any judgment creditor who apprehends that he is in danger of 
loss by reason of usurious dealings on the part of his debtor, may 
exhibit his bijl in equity, verified by affidavit, against the party with 
whom the dealings were had, and compel him to discover, on oath, all 
bargains, contracts, or shifts relative to such dealings, and if it appear 
that more than legal interest has been received, the excess over that 
rate, or so much thereof as may be necessary, shall be applied to the 
satisfaction of the plaintiff's demand. Such bill shall be filed within 
five years after the receipt of the illegal interest. 

It appeared that the plaintiffs were judgment creditors of Rucker & 
Co., an insolvent firm, for some $6,300, and that Rucker had paid the 
defendant, Krise, a banker, in five years, about -17,500 in excess of 
legal interest. Although Rucker & Co. owed him more than $10,000, 
considerably more than the excessive interest he had charged them, 
Krise was made to pay the judgments of the plaintiffs. We cannot 
doubt that he must have thought the law, if properly construed, a most 
unjust one, and the next legislature seems to have agreed with him, 
for the entire section was promptly repealed. 1 

Bills and Notes. — Saturday has been made a half holiday as to 
banking operations, and bills or notes falling due on a Sunday or a 
holiday are now payable on the seculiar or business day next succeed- 
ing, instead of preceding. 2 

One Mr. Brown, who lived just outside the corporate limits of 
Abingdon, which was his post office, endorsed a note. When the note 
became due, it was protested, and notice directed to him was dropped 
in the post office at Abingdon. He refused to pay, and the Court of 
Appeals held that he had not received legal notice. 3 Under the Code, 
such notice might have been sent by mail, in any city or town, to any 
person ' ' residing therein. ' ' The case of Mr. Brown has lead to the 
addition of the words, "or whose post office is therein.'" 

It has been enacted that protest ' ' in all cases, whether such protest 
be made in this State or not, shall be prima facie evidence of what is 
stated therein in relation to presentment, demand, dishonor and notice 
thereof." 3 It seems not entirely clear what is comprehended by the 

i Acts 1893^4, p. 76. * Acts 1891-2, p. 432. 

2 Acts 1885-6, p. 412. 5 Acts 1893-4, p. 493. 

3 Brawn v. Bank of Abingdon, 85 Va. 95. 
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words " all cases," but the amendatory statute was probably suggested 
by the case of Corbin v. The Planters National Bank, 87 Va. &66, 
which held that the notarial certificate of protest of a negotiable prom- 
issory note payable in New York was not admissible in evidence in a 
Virginia court as an official act. 

Limited Partnership. — Under the Code as prepared by the revisors, 
the business of a limited partnership was required to be "conducted 
under a firm in which the names of the general partners shall be in- 
serted, without the names of the special partners, and without the 
addition of the word 'company' or any other general term." 1 This 
provision was changed before the Code became law, and the amend- 
ment prescribes that the name of the general partners of such partner- 
ship, and of the special partners, shall appear conspicuously upon the 
front of the place or places of business of the said partnership, but 
the business of the partnership may be conducted under any firm 
name that the partners may choose to adopt, so that the names of the 
special partners do not appear therein. 2 

Surety Companies. — Suretyship was once defined by the famous 
Judge Lumpkin, of Georgia, as a "lame substitute for a thorough 
knowledge of human nature," and a judge yet more distinguished 
has said: "He that is surety for a stranger shall smart for it, and he 
that hateth suretyship is sure. ' ' 

Up to 1890, when the Virginia Safe Deposit and Fidelity Company, 
now the Virginia Trust Company, was chartered,' the law of Virginia 
recognized no form of security but personal or individual suretyship, 
although in the more important commercial and financial centres, cor- 
porations of large capital, chartered for the purpose, had for some 
years carried on the business of furnishing security on bonds required 
by law, and guaranteeing the fidelity of persons holding positions of 
trust. The Virginia charter referred to gave the company incorpor- 
ated the power to do business as a surety company, but it was expressly 
provided that the company should not become surety upon the bond of 
any public officer. During the same session a bill allowing courts and 
officers generally who had to pass on bonds to receive corporate as well 
as individual surety was introduced in the Senate, but it met with no 
favor. In the session of 1893-4, virtually the same bill was offered, 
and so rapid had been the education of public opinion that it passed 

i Code, sec. 2871. s Acts 1889-90, p. 967. 

2 Acts 1887-8, p. 821. 
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without dissent, 1 and at the subsequent session, an Act even more 
comprehensive in its provisions was passed. 2 

Under the last Act, a surety company may be accepted as sole 
security upon the bond of any person or corporation required by the 
laws of this State, or by any court, judge, or other public officer, or 
board, or organization, to execute a bond with surety or sureties. 

Combining, as they do, experience in affairs with professional 
knowledge, lawyers are more often than any other persons chosen as 
fiduciaries; and this change in the methods of- security is of especial 
interest to the bar. It is manifest that the old system of personal 
suretyship, insecure to the secured, and bearing with cruel hardship 
on the surety, will eventually become obsolete. 

Actions for Wrongs- -Statute of Limitations. — Numerous and far- 
reaching changes havi been wrought by the Act of January 29, 1894, 3 
regarding the survival of actions of tort. The exteut to which exist- 
ing rules of law have een modified or altered is not yet clear, nor will 
it be until after repeated judicial interpretations. The Act is amend- 
atory of sec. 2906 of the Code, which is, in part, as follows: ""Where 
an action is brought by a party injured for damage caused by the 
wrongful act, neglect, or default of any person or corporation and the 
person dies pending the action, and his death is caused by such wrong- 
ful act, neglect or default, the action shall not abate by reason of his 
death, but his death being suggested it may be revived in the name 
of his personal representative, and the declaration and other pleadings 
shall be amended to conform to an action under sections twenty-nine 
hundred and two, and twenty -nine hundred and three, and the case 
proceeded with as if it had been brought under the said sections." 
Sections 2902 and 2903 are those jjroviding for suit for death caused 
by wrongful act, and are generally known as " Lord Campbell's Act." 
The amended statute omits the condition that death shall result from 
the wrongful act, and the requirements that the proceedings shall con- 
form to those under sees. 2902 and 2903, thus reading: "... where 
an action is brought by a party injured, for damage caused by the 
wrongful act, neglect or default of any person or corporation, and the 
party injured dies pending the action, the action shall not abate by 
reason of his death, but his death being suggested it may be revived 
in the name of his personal representative." 

It has been suggested that under this amendment all suits for 

i Acts 1893-4, p. 764. 3 Acts 1893-4, p. 83. 

i Acts 1895-6, p. 284. 
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personal injuries, including slander, malicious prosecution, etc., are 
revivable as well &s actions for corporeal injuries, and that by indirec- 
tion the result is accomplished that such actions may be brought within 
five years, instead of being barred by one year, as at present. It is 
clear that the inconsistency is brought about that if the injured person 
himself brings the action, and dies, his recovery is unlimited, and is 
assets for his creditors, instead of going to the family, whereas if the 
action were brought after his death the recovery would be limited to 
$10,000, and might be for the benefit of his family. 1 

By an amendment of the Code before its adoption ' ' the period of 
one year from the qualification of a personal representative ' ' was ex- 
cluded from the operation of the statute of limitations, and recently 
this period of suspension has been altered to ' ' the period of one vear 
from the death of any party." 2 

Some measure of relief will hereafter be afforded to the unhappy 
litigant who shall have mistaken his remedy, by the saving to the 
plaintiff, if judgment be rendered against him solely on the ground 
that he has proceeded in the wrong form, or brought the wrong form 
of action, of one year to bring another action or suit, notwithstanding 
the expiration of the time within which a new action or suit must 
otherwise have been brought. 8 

Justices of the Peace. — The pecuniary limit of a justice's jurisdic- 
tion has been made one hundred dollars in all cases except where the 
claim is as to a fine. 4 

A civil warrant may be directed to the constable or to the sheriff 
of the county, or a constable or sergeant of any corporation wherein 
the defendant resides, 5 which much promotes the convenience of suitors, 
inasmuch as by the Code the warrant must be directed to a constable 
of the magisterial district in which a defendant resides, or in which 
the cause of action arose, or if there be no constable in such district, 
to the sheriff of the county. It has, however, been prescribed that in 
no case shall a warrant be made returnable in a county or corporation 
other than that in which the defendants, or any one of them, resides. 6 
Thus the curious inconsistency is presented that whereas a defendant 
may be sued in a court of record in the county or corporation wherein 
the cause of action arose, if he be served with process therein, yet he 

i 1 Va. Law Reg. 695 ; 2 Va. Law Beg. 27 * Acts 1891-2, p. 975. 

388; 92 Va. 691. . 5 Acts 1889-90, p. 57 ; Acts 1893-4, p. 579. 

2 Acts 1887-8, p. 345; Acts 1895-6, p. 331. " Acts 1893-4, p. 579. 

3 AcU 1893-4, p. 789. 
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may not be warranted in any county or corporation save the one in 
which he resides. 

A change not very material, has been made in the bond for appeal 
from the judgment of a justice, carrying out the intent that a case on 
appeal shall come up de novo, and a like change has been made in the 
statute prescribing the mode of trial. 1 There has likewise been an 
amendment of the procedure before a justice in interpleader cases, 2 
and after the papers in any appeal case have been returned, they may 
not be withdrawn save by leave of the court. 3 

A most wholesome statute provides for the correction, by the appel- 
late court, of defects, omissions and irregularities, in cases appealed or 
removed from justices. 4 

Attachment. — The remedy by foreign attachment is enlarged to meet 
the case where the defendant, "being a non-resident of the State, is 
entitled to the benefit of any lien, legal or equitable, on property, real 
or personal, within the county or corporation in which the action is, 
and the word estate, as herein used, shall include all rights or interest 
of a pecuniary nature which can be enforced, protected, or proceeded 
against in courts of law and equity. 5 

An attachment against a debtor, resident or non-resident, removing 
his effects out of the State, may be issued by a justice of the county 
or corporation in which he has estate or debts owing him. 6 

It having been determined by judicial interpretations of the Code 
that an attachment issued in a pending suit must be returnable to a 
term of the court, the law making power has intervened and allowed 
such an attachment to be made returnable to rules as well. 

Mandamus and Prohibition. — Under the Code, writs of prohibition 
or mandamus from the Court of Appeals to any court must issue and 
be tried at the place of session of the Court of Appeals, at which writs 
of error to such court are to be tried. Henceforth they may issue and 
be tried at any place of session of the Court of Appeals. 7 

Juries. — In the line of economy and retrenchment is the provision 
that a venire facias shall consist of twelve in civil cases instead of fif- 
teen 8 and sixteen for the trial of a felony, instead of twenty. 9 

Juries in felony cases are not now kept together except in cases 

i Acts 1893-4, p. 557. 6 Acts 1895-6, p. 102; Acts 1893-4, pp. 97, 495. 

2 Acts 1895-6, p. 308. ' Acts 1895-6, p. 143. 

a Acts 1893-4, p. 485. » Acts 1889-90, p. 143. 

« Acts 1893-4, p. 508. « Acts 1895-6, p. 264. 
» Acts 1891-2, p. 520. 
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where the punishment may be more than ten years confinement in the 
penitentiary. 1 

No judgment shall be reversed for the failure of the record to show 
that there was a venire facias, unless made a ground of exception in 
the trial court before the jury is sworn. 2 

Motions to Recover Money. — The very convenient remedy under sec. 
3211 by motion on contracts generally, has been assimilated to actions 
of assumpsit by an allowance of a judgment on affidavit on uncontested 
claims. A similar provision exists in the law of Massachusetts. The 
requirement that the notice should be returned to the clerk's office ten 
days before the commencement of the term has been abolished, to meet 
the conditions existing in cities where the courts are almost continuously 
in session. 3 

Service of Process. — The law allowing the service of a summons or 
scire facias, like a notice, by any person other than an officer, if the 
return be verified by affidavit, has been restored. 4 

An amendment to the general law as to the service of process on 
corporations provides that in the case of an insurance company created 
by the laws of this State, process shall be directed to the sheriff or 
sergeant of the county or corporation wherein the chief office of the 
company is. 5 

Provision is made for serving process on receivers of corporations. 6 

Actions on Insurance Policies. — The law, as it appears in the Code 
of 1873, dispensing with any particular form of action, and providing 
for a complaint in writing at common law, in an action on a policy of 
insurance, has been restored. This is a welcome change, as lawyers 
have frequently been perplexed to know whether an action of covenant 
or assumpsit should be brought on a policy where the seal of the com- 
pany was attached, but was not referred to in the body of the instru- 
ment. 7 

Pleading and Practice. — A most convenient statute- empowers the 
court to order a suit or action to abate as to any improperly joined 
plaintiff or defendant, and to proceed thereafter by or against the 
others as if no such misjoinder had been made. 8 

Office judgments now become final in corporation courts as well as 

i Acts 1893-4, p. 223. 5 Acts 1895-6, p. 445. 

2 Acts 1893-4, p. 494. ° Ex. session, 1887, p. 231. 

s Acts 1895-6, p. 140. ' Acts 1895-6, p. 707 ; 3 Va. Law Reg. 279. 

♦ Acts 1891-2, p. 1083; Andrews v. Fitzpat- » Acts 1893-4, p. 489; amended by Acts 
rick, 89 Va. 438. 1895-6, p. 453. 
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in circuit courts, on the fifteenth day of the term, if that day happen 
before the last day of the term. 1 

Civil proceedings pending in a county court may not only be re- 
moved to another county court or to the circuit court, but to the cor- 
poration court. 2 

Evidence. — There has been no important modification of the exist- 
ing rules of evidence, except the statute making husband and wife 
witnesses for or against each other in civil cases. 3 Reading, as drawn 
and reported from the committee, "A bill to make husband and wife 
competent witnesses for or against each other in certain cases," the 
title was transmuted by a clerical error made somewhere during its 
passage into, "An Act to make husband and wife competent witnesses 
for or against each other in civil cases." This mishap nullifies, of 
course, the operation of the Act as to criminal cases, because of the 
constitutional provision that the object of the law shall be expressed 
in its title. The defect was at the ensuing session corrected by a bill 
which passed both houses of the legislature, but the governor in the 
rush of business at the close of the session, overlooked it, and there- 
fore failed to sign it. 

The law makes husband and wife competent witnesses for or against 
each other in all civil cases except divorce proceedings and suits by a 
creditor attacking transactions between husband and wife, as voluntary 
or fraudulent. 

In criminal cases husband and wife are allowed to testify in behalf 
of each other, but neither shall be compelled to testify against the 
other, unless, in the same case, he or she shall have been examined on 
behalf of the other. The failure of husband or wife to testify creates 
no presumption against the accused, and cannot be made a subject of 
comment before the court or jury by the prosecuting attorney. 

The marital confidence is preserved inviolate by the protection from 
disclosure, even after the marriage relation ceases, of any communica- 
tion made while the marriage existed. 

The unlucky accidents which have pursued this statute seem to indi- 
cate that the fates are against it, and to justify the position of its 
opponents. It is not proposed to here discuss the policy of the inno- 
vation therein embodied, but it may be said that the removal of the 
common law incompetency of husband and wife as witnesses was pro- 
posed by the revisors of the Code, and subsequently strongly urged by 

i Acts 1895-6, p. 246. a Acts 1893-4, p. 722; 1 Va. Law Reg, 673 ; 

2 Acts 1889-90, p. 21. 2 Va. Law Reg. 68. 
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Judges Burks and Riely in addresses delivered by them before this 
Association, that thirty-three of the United States have passed statutes 
modifying this common law incompetency, including every Southern 
State except Kentucky and Alabama and including the States of New 
York and Pennsylvania, and that England, the mother of the com- 
mon law, has many years since done away with the common law 
restrictions upon husband and wife as witnesses. In the light of these 
facts, this legislation would seem to be in accord with the trend of the 
best law-making thought. 

Trusts and Trustees. — The law allowing a surviving trustee, or the 
personal representative of a sole or surviving trustee, to execute a trust 
has been restored. 1 

Vacation Proceedings. — Largely extended by the Code, the powers 
of circuit court judges in vacation have been yet further added to, 
and these beneficent provisions have recently been made to apply also 
to corporation judges. 2 

Chancery Practice. — A summary method has been provided whereby 
circuit and corporation courts sitting as courts of chancery, may render 
judgment against receivers, commissioners and purchasers at judicial 
sales, and their sureties, for any amount appearing to be due from them 
in a chancery cause, after service upon them, not less than thirty days 
before the return day, of a rule to show cause why such judgment 
should not be entered. 3 

An Act regulating the granting of injunctions in certain cases allows 
the court or the judge to prescribe in the injunction order the time 
during which the injunction shall be effective. Provision is made for 
motions to enlarge or disolve the same. 4 

Appellate Procedure. — No provision of the Code has been so fre- 
quently the subject of judicial construction as sec. 3484, declaring that 
the rule of decision in the appellate court where the evidence, and not 
the facts, is certified, shall be as on a demurrer to the evidence. 

Under the final amendment of this section, when there have been 
two trials in the lower court, the rule for decision shall be for the ap- 
pellate court to look first to the evidence and proceedings on the first 
trial, and if it discovers that the court erred in setting aside the ver- 
dict on that trial, it shall set aside and annul all proceedings since said 
trial and verdict, and enter judgment thereon. 5 

i Acts 1889-90, p. 41. 3 Acts 1887-8, p. 261. 

« Acts 1893-4, p. 233; Acts 1895-6, pp. 177, < Acts 1895-6, p. 728. 

178. 5 Ac ts 1889-90. p. 86; Acts 1891-2, p. 962. 
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Officers' Fees. — An amendment which seems to have passed without 
attracting the attention which its importance demands, allows an officer 
to require that his fees be paid in advance or secured, except in crimi- 
nal cases and in the case of persons suing in forma pauperis. l 

Homestead Exemption. — Some unimportant additions have been 
made in the exemption allowed a householder, 2 and the term " laboring 
man ' ' has been declared to include all householders who receive 
wages for their services. 8 When judgment is obtained on a claim 
waiving exemption, the waiver may be noted in the judgment, if it 
has been set out in the declaration. 4 

It has been made unlawful to assign a claim against a laboring man 
or householder for the purpose of having the same enforced as against 
his exemptions by proceedings outside of the State of Virginia. 5 

Criminal Law. — Passing into the domain of criminal law, it may be 
interesting to note a group of Acts passed at the last session, the result 
of the deliberation of a joint committee of seven, appointed for the 
special purpose of considering the causes of the continual increase in 
the expenses of criminal cases and the plans, if any, of reducing such 
expenses. Among the measures reported by this committee and sub- 
sequently adopted are a general reduction of the emoluments of attor- 
neys for the commonwealth, 6 a dispensing with formal warrants in 
certain petty misdemeanor cases,' and especially a graded system of 
imprisonment for default in the payment of a fine, with a minimum 
term of ten days and a maximum of three months. 8 Formerly, the 
term of imprisonment, irrespective of the amount of the fine, was six 
months, unless the court, or judge in vacation, ordered the earlier dis- 
charge of the prisoner. The departure is in the interest of both 
humanity and economy. The auditor of public accounts recently 
made the gratifying statement that the reforms carried out by the last 
legislature are reducing the criminal expenses of the State about 
$70,000 a year. 

As a result of conflicting judicial decisions, laws governing the trial 
of misdemeanors have of late years undergone sudden and violent 
fluctations. In the famous Mary Miller Case, 88 Va. 618, the court 
decided a question suggested in Ex Parte Marx, 86 Va. 40, and held 
that no misdemeanor could be made originally triable by a justice of 

i Acts 1895-6, p. 359. 5 Acts 1895 (J, p. 324. 

"■ Acts 1889-90, p. 102. « Acts 1895-6, p. 670. 

3 Acts 1887-8, p. 423. 7 Acts 1895-6, p. 412. 

« Acts 1889-90, p. 117. 8 Acts 1895-6, p. 686. 
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the peace without a jury save those which might be summarily pun- 
ished at common law. The importance of this conclusion was at once 
felt in the administration of criminal justice, for it not only invalidated 
many prior convictions, thus giving rise to various interesting questions, 
but it also largely increased the already excessive criminal expenses. 

The legislature being in session, at once agreed upon an amendment 
to the Constitution providing that the General Assembly may, by law, 
provide for the trial otherwise than by jury of a man accused of a 
criminal offense not punishable by death or confinement in the peniten- 
tiary, 1 and this amendment was duly agreed to at the succeeding ses- 
sion of the legislature, 2 and it was approved and ratified by the people 
at the general election of November, 1894. 

In the meantime, an attempt was made to obviate the force of the 
Mary Miller decision by an amendment of sec. 4106 of the Code, 
giving justices concurrent jurisdiction with the county and corporation 
courts of the State of the offenses therein mentioned, whenever the 
person charged with any of such offenses should elect to be tried by 
such justice. 8 

Eventually the case of Brown v. Epps, 91 Va. 726, which was de- 
cided after the adoption of the constitutional amendment, overruled 
the Miller case, and held that where a fair jury trial on appeal was 
guaranteed the prisoner, the constitutional provision was respected. 

The legislature of 1895-6 took advantage of this freedom from con- 
stitutional trammels to confer upon justices exclusive original juris- 
diction of all misdemeanors. 4 

The policy of this innovation has been well nigh universally con- 
demned. It has been publicly stated by a prominent member of the 
legislature that the Act, in its present form, was adopted under a mis- 
apprehension of its provisions, and that the intent of the legislature 
was to pass an Act much less sweeping. This is rather an explanation 
than an apology. 

All original jurisdiction over misdemeanors was taken away from 
the county and corporation courts, even in pending cases, and some 
doubt was expressed as to the power of a jury in the case of a person 
accused of felony to acquit the accused of the felony, and convict him 
of a misdemeanor. But the right to convict of a misdemeanor in such 
a case has been settled by a recent decision of the Court of Appeals 
denying a writ of error. Reynolds' Case. 

i Acts 1891-2, p. 497. * Acts 1895-8, p. 924 ; 93 Va. 163, 174 ; 2 Va. 

s Acts 1893-4, pp. 240, 248. Law Reg. 82 ; 3 Va. Law Reg. 17. 

» Acts 1895-6, p. 430. 
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Among the graver offenses we note that the age of consent has been 
raised to fourteen years. 1 The attempt to commit rape is punishable, 
in the discretion of the jury, with death. 2 The larceny of a cow, steer 
or bull has been made a felony, in the discretion of the jury. 3 The 
fraudulent conversion of personal property held under a trust deed is 
punishable as the larceny thereof. 4 A banker receiving deposits know- 
ing that he is insolvent, is declared guilty of embezzlement, and is 
punished by a fine double the amount so received and imprisonment 
from one to three years for each offense. 3 

Excellent laws punishing cruelty to children 6 and to animals' have 
been enacted. 

By the famous Maupin bills, pool selling upon races to take place 
either within or without the State has been made unlawful. 8 The 
power of the State to prohibit its citizens from betting on racing to 
take place in another State was contested, on the ground that its exer- 
cise would be in contravention to the interstate commerce clause of 
the Federal Constitution, but the constitutionality of the Act as to pool 
selling was upheld in Lacy v. Palmer, 93 Va. 159, although in the 
same case one of the Maupin bills was held to be unconstitutional, as 
to the other offenses therein specified, because the object of the Act 
was not sufficiently expressed in its title. 

To refute the charge that our representatives are dead to the inter- 
ests of mnnly sport, as was lamented by the opponents of the Maupin 
bills, I am glad to be able to cite a statute which all true turfmen will 
applaud, which makes it a misdemeanor to ' ' knowingly and designedly 
enter, ride or drive any horse that is painted, stained or in any way 
marked or disguised, or that is a different horse from the one that is 
purported to be entered, ridden or driven, or knowingly and design- 
edly, for the purpose of competing for a purse, premium or stake enter, 
ride or drive a horse in a class in which it does not belong." 9 

The pathetic remonstrance of ' ' Poor Jo ' ' that he was ' ' always a 
moving on ' ' has touched the hearts of thousands of readers of Dickens' 
immortal tale and has at last awakened sympathy in an unexpected 
quarter. An Act of the session of 1895-6 provides that it shall be 
unlawful for city authorities to discharge a vagrant upon the condition 
that he shall leave town. Whatever may be his fate, he cannot be 
compelled to "move on." 10 

i Acts 1895-6, p. 673. « Acts 1895-6, p. 701. 

2 Acts 1893-4, p. 29. 7 Acts 1893-4, p. 163. 

3 Acts 1893-4, p. 219 : 90 Va. 844. « Acts 1895-6, pp. 576, 579. 

4 Ex. session, 1887, p. 505. » Acts 1893-4, p. 265. 
» Acts 1893-4, p. 222. w Acts 1895-6, p. 860. 
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It has been suggested that bicyclists are among the dangerous classes, 
and we are therefore not surprised to find them the subjects of crimi- 
nal law. 

A statute, to which surely no humane bicyclist can object, requires, 
in somewhat obscurely worded phrase, that any person riding a bicycle 
who shall meet or overtake a vehicle or horseman, shall use all proper 
care, dismounting if necessary, to prevent accident from the fright of 
the horses. 1 

One Strouther, having stolen a horse in West Virginia, was over- 
taken and tried for the theft in Winchester, in this State, whither he 
had brought the fruits of his crime, but it was held on appeal that he 
could not be punished in Virginia. 2 To remedy this state of the law, 
it was enacted that ' ' if any person commit larceny or robbery beyond 
the jurisdiction of the State and bring the stolen property into the 
same, he shall be liable to prosecution and punishment for his offense 
in any county or corporation in which he may be found, as if the same 
had been wholly committed therein." But the title of the Act, by 
one of the legislative lapses which we have had occasion to notice too 
often, makes liable to punishment only persons committing robbery 
beyond the State and bringing the stolen property within the same. 
Thus the Act is presumably invalid so far as it attempts to provide a 
punishment for an individual for the identical crime which probably 
induced its passage. 3 

It was further enacted at the same session that if a mortal wound 
be inflicted by a person within this State upon one outside of the same, 
or upon one in this State who afterwards dies from the effect thereof 
out of the State, the offender shall be amenable to prosecution and 
punishment for the offense in the courts of the county or corporation 
in which he was at the time of the commission thereof, as if the same 
had been committed in such county or corporation.* 

Still recent is the recollection of the famous gold brick case, in 
which the accused, one Parker, was carried on habeas corpus, seeking 
admission to bail, from judge to judge at heavy expense to the Com- 
monwealth, until he was finally released on a bond of $7,500, which 
he promptly proceeded to forfeit. These proceedings led to the adop- 
tion of an Act requiring application for bail to be made first to the 
court in which the applicant is held to be tried, or the judge thereof 
in vacation. Prom the decision of the court or judge the applicant 

1 Acts 1895-6, p. 863. 3 2 Va. Law Reg. 130 ; Aots 1895-6, p. 576. 

2 Slrottther's Case, 92 Va. 789. « Acts 1895-6, p. 605. 
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can appeal, if the case be in a county court, to the circuit court, and 
if it be in a circuit or corporation court, to the Court of Appeals or a 
judge thereof. No other court or judge can grant bail except in a 
few carefully guarded exceptional cases. 1 

The regular grand jury now consists of not less than nine nor more 
than twelve, and seven must concur in finding an indictment or pre- 
sentment. 2 The attorney for the Commonwealth has been forbidden 
to go before the grand jury during their deliberations, except when 
duly sworn, to testify as a witness, but he may advise the foreman of 
the grand jury, or any member thereof, in relation to the discharge of 
their duties. 3 

The right of a person accused of a capital felony and arraigned in 
the county court to elect to be tried in the circuit court has been taken 
away. 4 

Under the Code, a person accused of felony is entitled to his dis- 
charge, if there be three regular terms of the circuit, or four of the 
corporation, county or hustings court, in which his case is pending, 
after he is so held, without a trial, unless the failure to try him is 
caused by certain enumerated causes, all of which exceptions are for 
the benefit of the accused. 

The usefulness of this eminently wholesome statute has been almost 
wholly destroyed by the addition to the list of contingencies excusing 
the failure to try, the case where there be no court held at the regular 
term, or where there is a court held, and for any reason it should be 
injudicious, in the opinion of the court, to have jurors and witnesses 
summoned to that term, which reasons shall be specially spread upon 
the records of the court. 5 

A statute generally overlooked gives to the Commonwealth, and to 
the accused, the right to an opening statement in both felony and mis- 
demeanor cases. 6 

This retrospect of legislation since the Code, though incomplete, 
notices, it is believed, the more important changes in the law within 
its limited scope. It appears that while amendments have been far 
too numerous and frequently causeless, the body of the substantive 
law, as comprised in the Code, remains unchanged. The Code is 
a great work, worthy of the lawyers to whose professional skill and 

> Acts 1895-6, p. 365, amending sec. 3960 of * Acts 1893-4, p. 270. 

the Code. 5 Acts 1893-4, p. 464. 

« Acts 1889-90, p. 90 ; 88 Va. 396. <■ Acts 1891-2, p. 872. 
» Acts 1893-4, p. 476. 
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industry we owe it, and it will long remain a monument to the ability 
with which they executed the trust placed in them. 

But we cannot assent to the proposition that wherever the Code has 
been mended it has been marred. No human code of laws has ever 
been cast perfect when it was first turned from the mould. Few and 
slight the defects may be, but time will surely develop them, for no 
production of the human intellect undergoes so rigorous a test as a 
code of laws. Measured by the ever varying contingencies of a highly 
complex social life, daily subjected to the close scrutiny of a thousand 
acute minds, it were a miracle if flaws were not detected. 

And even if a code could be adopted, complete when enacted, the 
continual progress of civilization introduces into the social economy 
new elements, which must be recognized by the laws. It is the beauty 
of the common law, that, being based on natural reason, it is flexible, 
and readily adapts itself by analogy and judicial construction to the 
expansion and development of society. Statute law, in the nature of 
things, must from time to time demand amendment to maintain its 
suitability to existing conditions. 

Much animadversion has recently been directed against the Virginia 
legislature for careless and slipshod legislation. The fault, however, 
is not a new one; but the recent fate of several Acts which failed to 
fully carry out the legislative intent, from defect, either in the title or 
the body of the Act, has attracted the attention of the bar and the 
public. 

The evil is not peculiar W Virginia. At the meeting of the American 
Bar Association, held in 1884, Mr. Simon Sterne, a distinguished New 
York lawyer, read a paper in which, after alluding to various faulty 
Acts of the New York legislature, he goes on to say: 

"The governor is constantly compelled to use the veto power to return to the 
legislature bills that were passed in so slipshod a manner, although possibly meri- 
torious in themselves, that great confusion would arise if they, were permitted to 
become law. There were three notable instances of this in the very last session 
of the New York legislature." 

Many of you will remember how a recent North Carolina legislature 
passed an Act, designed to prevent an insolvent debtor from making 
preferences in his assignment for the benefit of his creditors, and when 
the legislature had adjourned, and the Act came to be examined, it 
was seen, by its terms, to prohibit the giving of a valid lien to secure 
an obligation contemporaneously contracted, and the stoppage of the 
business of the State was only averted by judicial construction. 
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And within the last few weeks it has been announced that an extra 
session of the New Jersey legislature would be called to remedy certain 
defects in an Act which was rushed through during the closing hours 
of the session, without noticing several vital omissions. 

It is easy to point out the causes of these troubles, and it is com- 
paratively easy to suggest cures, far easier than it is to practically apply 
any of the suggested remedies. 

Although we recognize in all other callings the necessity -for long 
and careful special training, when we come to the highly difficult and 
important question of legislation we take it for granted that all men 
are endowed by nature with the high order of ability required for the 
framing of statute law. 

The official life of the average member of the legislature is short. 
A man who is serving his third term is a veteran. There are only 
five members out of the hundred composing the present House of Dele- 
gates who have served more than two terms, and only about twenty-five 
who are serving their second term, and in the fleeting and ephemeral 
State legislatures, with their short sessions, the chrysalis period is 
brief, and the new member speedily finds the use of his wings, and 
gaily disports himself in the sunshine of public attention and popular 
applause. 

Out of the total membership of the House, only about one-fourth are 
lawyers, and I believe that to be the ordinary proportion. 

During the recent session of the Virginia legislature, there were 
introduced into the House about eight hundred and fifty bills, and into 
the Senate about one hundred less, many of them volumnious. It is 
no exaggeration to say that it is physicially impossible for the best- 
informed and most industrious legislator to even read the bills that are 
laid before him — in addition to the performance of his other duties. 

The drafting of a statute demands strictly professional attainments 
of the highest order. For the draughtsman must express his meaning 
in clear and accurate language, not only so that the reader may un- 
derstand, but so that he must understand, but he must have a familiar 
acquaintance with the common and statute law upon the subject with 
which he proposes to deal, else where he here builds a dyke, he may 
there flood a remote meadow which he had never in mind. He may 
not even leave a crack or crevice into which the wizard of construc- 
tion may creep. 

Mr. Justice Story has told us that the drawing of a well constructed 
bill in equity requires great accomplishments, and the endowments 
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which belong only to highly gifted minds, but it has been said that 
this is a summer day pastime compared with the difficult task of fram- 
ing a wise and well constructed bill for enactment into a law by the 
legislature. Because the bill in equity deals only with the facts which 
exist, while the statute-maker must look into the future, and endeavor 
to perceive the various contingencies and difficulties which may arise. 

Various remedies for this fault of careless and defective legislation 
have been suggested. It is manifest that it is impossible for the com- 
paratively few lawyers in the legislature to exercise a careful super- 
vision over the form of all legislation. 

If the private bills could be segregated from the public measures, 
much more time would be left for the consideration of matters of 
general interest. A glance at the statute books will show that the 
legislature deals with a multitude of business with which it should not 
be hampered. The pages are cumbered with Acts for the payment of 
claims against the State which should go to the courts, charters for 
innumerable private interests which should take the same course, and 
matters of local county government which should be left to the boards 
of supervisors. Side by side with the revenue bills and the laws regu- 
lating public elections, we encounter bills to exempt some dentist from 
standing examination, to allow one Cawood to exhibit, without license, 
a skeleton, in chains, which he has dug up on his plantation, 1 to relieve 
Sue Christian of a fine of fifteen dollars, 2 to prohibit fishing in Pigg 
river, 3 and to protect song birds in the county of Amelia. 4 

In 1889-90 the public and private Acts were printed separately, an 
experiment which, it is hoped, will never be repeated, but it is inter- 
esting to note that the public Acts of the session are comprised in 252 
pages, including a long revenue bill, whereas the private Acts stretch 
over 1043 pages. If some feasible means could be adopted to rid the 
legislature of this mass of private legislation, the condition of affairs 
would be much improved. 

In England, the line between public and private bills is very clearly 
drawn. The ministry is responsible for every public measure, and 
such a bill is drafted or amended by expert draughtsmen in the con- 
stant and steady employ of the government. At the head of this 
corps of draughtsmen is a lawyer of distinction, who receives a salary 
equal to that of a judge (an English judge, not a Virginia judge), 
and holds his position during good behavior. 

i Acts 1895-6, p. 592. » Acta 1895-6, p. 369. 

2 Acts 1893-4, p. 886. * Acts 189M, p. 320. 
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Under the standing orders of Parliament, private and local bills, 
since 1845, have no longer been treated as legislation, properly speak- 
ing, but are subject to a strict rule of procedure,, and are tried as a 
law-suit is, before a trial committee of Parliament. Every private 
bill must be deposited in the Private Bills Office, sixty days before the 
beginning of the session. Notice to all adverse interests is required, 
and the hearing proceeds as regularly as does a cause in court. 

In France and Prussia, the statutory law deals with general laws 
only. In France these are submitted for revision before enactment to 
a council of state, composed of leading lawyers and publicists. 

A commission appointed by the governor of New York under a 
joint resolution of the legislature, to recommend changes in methods 
of legislation, reporting in 1895, recommended that committees of 
revision should consider all measures, both public and private or local, 
and that each of such committees shall be assisted in its labors by a 
lawyer of at least ten years standing, with an adequate salary to insure 
proper talent, who shall have such assistants as may be necessary. 

The English system of dealing with private bills is somewhat too 
cumbrous and costly to be adopted in Virginia, although a method of 
procedure based upon the same principles might, with suitable modifi- 
cations, be found to greatly improve the character of our legislation. 

A rule of the House of Delegates provides that if a petition or 
memorial relate to a matter of private right or interest, it shall appear 
that the parties to be affected have had notice at least equal to that 
required by law in regard to matters to be transacted in a court of 
justice, but the rule has fallen into desuetude, not innocuous. 

But the English method of securing accuracy in public bills might 
perhaps be profitably applied to all bills coming before the Virginia 
legislature, public and private. The suggestion is made with great 
diffidence, for there are many difficulties in the way of its operation. 

There might be a staff of counsel permanently attached to the legis- 
lature. These should be lawyers of the highest rank, selected for 
ability and not on account of political services. Compensation suf- 
ficient to secure the services of the leaders of the profession should be 
paid. Every bill referred to a committee could be critically examined 
by one of these counsel. He should report as to its effect upon the 
general body of the law, point out constitutional or other defects, and, 
if necessary, redraft the bill. 

The saving to the people effected by clear and accurate expression 
of the legislative will would be great. I have heard our loved 
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teacher, the late John B. Minor, moved by some legislative dereliction 
more than usually flagrant, declare that if the legislature could have 
some good lawyer to tell it what the law is, and what effect its enact- 
actment would produce, he would be worth many times his weight in 
gold. 

Great as would be the benefit resulting from the careful scrutiny of 
public bills by counsel for the committees, it is quite as important that 
private bills should be subjected to such an examination, paradoxical 
though this statement may seem. Most private bills, especially those 
granting charters of incorporation, are drawn by astute specialists, 
whose object is, of course, to get as much for their clients as the State 
can be induced to give. To them every line of the proposed Act is 
pregnant with meaning, and is drawn in the light of innumerable de- 
cisions. It should be the province of counsel whose only client is the 
State to warn the law-makers against unworthy and indiscriminate 
bestowal of their sovereign bounty. 

These legal assistants might be termed legislative counsel, assistant 
attorneys-general, or they might be called by any other appropriate 
name. The designation is immaterial. 

The expense of the whole system might be met by fees imposed 
upon those asking the passage of private bills. Pension bills, and 
others having a benevolent object, might be excepted under the proper 
rules from the payment of these charges. 

It is too much to hope that these suggestions may soon bear practical 
fruit, but the advance of society will bring a demand for greater pre- 
cision in legislative methods, and our present desultory and irregular 
processes will be replaced by a symmeterical and orderly system. 



PRISON ASSOCIATION LAWS OP VIRGINIA. 



Ashby's Case, 2 Va. Law Register, 899—93 Va. 667. 



How injustice may be done under the forms of law cannot be better 
illustrated than in the practical working of the Prison Association laws 
of Virginia in certain cases. 

That this institution has done, and is still accomplishing, much for 
the reformation of the youth of the State no one will question; and, 
so far as we have been able to learn, its management is humane, 



